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Introduction
At Damian James, our focus is on helping contractors. We aim to support

you in managing and avoiding the challenges and issues that many

encounter on construction projects. Most projects go well without issue.

But, the 1% that go wrong can have a devastating impact on construction

businesses, especially those that are small and growing.  

Tips to Avoid Commercial Contractual Issues
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In 2022/23 alone, almost 4,500 construction businesses fell into insolvency. To
help avoid such a situation happening to you, we’ve put together some key tips for

avoiding commercial and contractual issues on your next project: 

Ensure you have a contract: All too often, folk will
start work under a letter of intent, then press ahead in
the hope all will be well. This is where problems start,
so try to avoid starting work without a proper
contract in place.  
 
If you must work under a letter of intent, or without
any contract in place at all, then do ensure you at
least have some basic points in place. On her website
‘500words.co.uk’, solicitor Sarah Fox provides some
helpful tips on how to enter into a project without a
contract while minimising the risk of subsequent
dispute.  

Communicate: Communication is key throughout the
entire construction process. Keep everyone informed
of progress, changes, and any issues that arise.
Regular meetings, transparent progress reports, and
written documentation can help ensure everyone is
on the same page. Avoid the temptation to paint an
unrealistically positive picture and keep language
factual, not emotional.  

Where possible, set client expectations and identify
opportunities for improvement as well as raising
awareness of any issues or concerns. A good
construction contract will set out clearly who should
be communicating what and when. Again, having a
good familiarity with the contract will ensure you are
able to manage communication in accordance with
the contract documents to avoid the risk of conflict
and potential disputes. 
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Careful Review: Before signing up to anything,
ensure you review and understand all the terms
and conditions. This includes scope of work,
specifications, schedule, payment terms, change
order procedures, dispute resolution
mechanisms, and any other relevant clauses.  

Understand how the contract clauses interact
with each other and with other documents such
as standards and specifications. One common
source of disputes is a lack of appreciation of
how different clauses or sections of a contract
and associated documents interact.  

If in any doubt at all, seek professional advice.  

Refer Back to the Contract: Once you have a
contract in place and the project is underway,
use the contract as a reference tool to help you
make decisions. Ask ‘what does the contract say’
before making commercial decisions.  

The contract should be seen as a tool to help you
manage a project, ideally everyone on the project
who needs to make decisions should have a clear
understanding of how their actions interact with
the contract and what their obligations are in
terms of giving notice of delay and disruption,
dealing with change and variations, etc.  

Document Everything: Document all discussions,
decisions, and changes in writing. This includes
meeting minutes, change orders, requests for
information, and any other correspondence
related to the project. Clear documentation can
help prevent disputes and provide a record of the
project's history. Again, keep to facts and avoid
emotive or emotional language.  

There is a well-known phrase in the world of
construction law from engineer and lawyer, Max
Abrahamson,

 “A party to a dispute, particularly if there is an
arbitration will learn three lessons (often too
late) the importance of records, the importance
of records and the importance of records”. 

This was written in 1979 and nothing has changed
since then. The success or failure of a claim or
possible dispute will often hang on the quality of
the records.  

More tips..
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Monitor Progress and Quality: Regularly check
project progress. Ensure it stays on schedule and
meets quality standards. Conduct regular site
inspections and quality control checks to identify
any issues early on and address them promptly. 
 
This should be the norm for most people involved
in construction, but remarkably, when things get
busy and there’s a lot going on during a project,
things get missed out. One tip which we’ve seen
successfully employed on site is to use a student or
junior member of the team to ensure this sort of
thing is kept up to date and monitored.  

Enforce Contract Compliance: Ensure that all
parties involved in the project adhere to the terms
of the contract. This includes enforcing deadlines,
quality standards, and payment terms. Avoid
letting issues slip when things go well, because they
will likely come back to bite you! Be prepared to
address any breaches of contract through
negotiation, mediation, or legal action if necessary. 

Maintain Positive Relationships: Finally, it stands
to reason that building good relationships with all
involved in the project is a good idea. This should
include contractors, subcontractors, suppliers,
and clients. As outlined above, effective
communication, collaboration, and conflict
resolution enacted early in a project can help
build trust and mitigate disputes. 

Establish a Change Order Process: Changes are
inevitable in construction projects. Set up a clear
process for change orders. Define how to start,
price, approve, and document them. This will help
prevent scope creep and ensures changes are
managed and compensated.

More tips..



These tips and effective contract management practices should improve the
efficiency, transparency, and success of construction projects. If you find yourself in
need of support or advice on the management of a contract or commercial issues, get
in touch today. We’ll help you manage and control your projects and help you take
your business to the next level. 

Visit www.damian-james.com for more details
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Manage Budget and Payments: Monitor project
costs closely and ensure that expenditures stay
within budget. Establish a system for tracking
payments, invoicing, and approvals to avoid
delays or disputes over payment. 
 
This is critical. Payment schedules and proper
monitoring of costs and budgets can be the
difference between financial success or failure on
a project. Ensuring you have your payment
schedules identified and a process in place for
controlling budgets is key.  
 
In Ireland, solicitors ‘Herbots’ have a payment
calculator on their website that can be used free
of charge to identify the correct dates for
payments and other elements of a construction
project under the government public works
contracts. Other solutions involve a simple
spreadsheet outlining critical dates in the
contract and project that have to be met to
comply with payment schedules and project
deadlines.  

Final tips..

Manage Risk: Identify potential risks and develop
strategies to mitigate them. This may include
addressing issues such as safety hazards,
environmental concerns, supply chain
disruptions, and regulatory compliance. Consider
implementing risk management techniques such
as insurance, warranties, and contingency plans. 
 
Again, a fairly standard part of the process on
most projects, and with many standard form
contracts these risk management elements are a
compulsory element of contract compliance.
However, identifying issues can help ensure they
get tackled early and don’t then lead to further
problems down the line. 
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